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We tend to associate “ideas” with what is impractical, pie in the sky, or disembodied. We use words such as
“ideal” for what is desirable but improbable; we don’t expect ideals to be real. The idealists are those with
their heads in the clouds. The opposite, of course, are those who call themselves realists. They have their
feet planted firmly on the ground and their hands dirty in the muck of the “real world.” But this is a false
dichotomy. Ideas are thought by people, who are shaped by the communities in which they live and by the
actions of these communities. In turn, ideas shape these communities themselves, which, finally, shape us
and our life together. This is why institutions matter. Institutions are the places where ideas and visions
about what is just, true, good, and beautiful are worked out in the material world.

The essay presented here by Ray Pennings and Howard Anglin shows how important ideas are and how
profoundly they shape key Canadian institutions such as the state and its government. The authors

turn what might appear as an inconsequential change in the makeup of that most boring of Canadian
institutions, the Senate, into a scene of high drama, in which phrases such as “looming constitutional
crisis” appear. Showing the connection between a small idea hatched around a cabinet table and a serious
long-term consequence is one example of the work that Cardus seeks to do. Cardus focuses on institutions
because, at their root, institutions emerge from a combination of material reality and a vision that is in
some sense religious—since vision is grounded in an individual’s or community’s beliefs about ultimate

things.

This essay was first published on May 14, 2024, in 'The Hub, with the title “Howard Anglin and Ray
Pennings: Canada Is Careening Towards a Constitutional Crisis in the Senate.” It has been republished
with permission and is presented here with slight changes.



The Senate is currently debating a motion based on the latest of thirteen reports from a special
committee on modernization that was struck six years ago. The Senate’s rules still presume a
traditional adversarial structure, with a government caucus and an opposition, but that is increasingly
challenging in a 105-seat chamber that now includes an official government representative and
thirteen members of an official opposition caucus, with the rest divided between independents and
four loose parliamentary “groups.”

Senator Marc Gold is the government representative in the Senate. His job includes getting the
government’s legislative agenda passed and answering questions on behalf of the government in
the Senate. Senator Gold isn’t officially even a Liberal (although he is a member of the Liberal
government’s Cabinet operations committee). He describes his relationship to the government as
similar to that of a lawyer to a client.

The Conservatives don't buy it. They view Senator Gold as a Trudeau puppet, as they do most of the
other eighty “independent” senators appointed by Prime Minister Trudeau. An objective analysis
suggests they have a point. Without casting aspersion on the integrity of any senator, Trudeau’s
appointments are not a representative cross-section of “independent” Canadian political perspectives.
There is a relatively cohesive ideological conformity that is mostly aligned with the current

Liberal party.

So far, there has not been any reason to question these new senators’ genuine commitment to public
service, which has included a general sensitivity about an unelected Senate impeding the will of

the elected House of Commons. But restraint is much easier when the Senate is politically inclined
toward the government. What happens when legislation from a future Conservative government runs
into a senator’s strong ideological commitments? Is there an expectation that senators with deeply
held convictions will pass legislation that they believe is wrong? Will a senator committed to fighting
climate change by any means just go along with a bill repealing the federal carbon tax?

Senate shenanigans impeding legislation have occurred before over issues that didn't reach the level
of a matter of conscience. Recall 1990, when Opposition Leader Jean Chrétien mused that his
senators were considering “killing” Brian Mulroney’s proposed GST bill in the Senate. The issue was
sidestepped through a rare constitutional provision by which Mulroney was able to appoint eight
additional senators, and the bill cleared the Senate by just two votes. The decision of the next Liberal
government to retain the GST proved that the Senators’ concern was more political than principled.

There will always be a temptation to politicize the Senate’s constitutional powers, but the partisan
system that prevailed before Justin Trudeau began appointing “independent” senators checked
that temptation. It meant that if a party’s senators blocked legislation that had been approved

by the elected majority in the House of Commons, there could be political consequences for the
party’s brand in the next general election. The new “independent” model has removed the indirect
accountability that might discourage such an abuse of the Senate’s power.

Because some of the new “independent” senators may believe that they were appointed on the basis
of their individual merits, they may be emboldened—or even expected—to exercise their newfound
political power to thwart the democratically elected House of Commons in a way that partisan
appointees did not. If that is how they come to feel and act, there is nothing a future government
can do about it. A 2014 Supreme Court opinion said that even something as relatively minor as
imposing Senate term limits would require broad federal-provincial agreement, which means that
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new constitutional limits on the Senate’s powers are all but impossible. As a result, Senate reform has
mostly vanished from the federal agenda.

Except that while no one was paying much attention, Senate reform has happened. The consequence
of eliminating the Westminster structure of government and opposition caucuses in the Senate, while
leaving its constitutional powers intact, may prove more consequential than many of the previously
debated Senate reforms. The idea of the Senate as a regional and partisan chamber of “sober second
thought” has been functionally replaced with the idea of the Senate as a political check on the House
of Commons. And under a new Conservative government, a Liberal-appointed Senate majority
could also become an ideological check on the government’s agenda. If so, Prime Minister Trudeau
will have achieved more by fiat than his predecessors ever attempted through constitutional reform.

The old Senate model worked because partisan appointees saw themselves as secondary legislative
players to the elected House of Commons and they brought that attitude to the scrutiny of
legislation, even—or especially—legislation they disagreed with. Senators reviewed and suggest
revisions to legislation, tested policy evidence at hearings, and conducted independent studies
conscientiously and with integrity but also with political modesty. The understanding was that the
Senate might occasionally balk at the government’s agenda, but ultimately it would back down.

There were only a handful of notable exceptions to the rule, but they stand out because they were
so rare. Famously, in 1988, a Liberal majority in the Senate defeated the Conservative government’s
free-trade bill. In response, Mulroney dissolved Parliament, and in the subsequent election he
received a strong electoral mandate for free trade with the United States. His newly elected
government reintroduced the bill, and this time the Senate stood down and passed it.

Would a Senate dominated by a relatively narrow ideological perspective, broadly aligned with

the previous government and untethered from public opinion, be so acquiescent? Unshackled

from formal partisan affiliation, will Senators feel entitled to stare down elected MPs and block a
government agenda they oppose? If they want to do so, they will certainly have the votes. Given that
Senators can serve until their seventy-fifth birthday, even if the next government wanted to rebalance
the present ideologically unrepresentative makeup of the Senate, it would take the better part of a
decade to do so. (Of course, seeking to achieve “ideological representativeness” by appointment is a
fraught and subjective process at the best of times.)

If a majority of the Senate chose to block or severely delay a Conservative government’s legislative
agenda, the country would be plunged into a constitutional crisis the likes of which we have

not seen in more than a century. The fact that individual senators who “resisted” a Conservative
government would likely be feted by many Laurentian elites as political heroes would only highlight
the Senate’s democratic deficit and exacerbate the institutional damage. And with no realistic path to
constitutional reform, we could see our politics take a dark, but not unprecedented, turn.!

Given the way that the Senate’s political makeup trails democratic changes in the House, it is
surprising that we have not been pushed to this constitutional precipice before. But it has happened
elsewhere: in 1909, the British Liberal Party proposed a radical program of new taxes to fund social

1

Jean-Paul Bernand, “Montréal Riots,” Canadian Encyclopedia, https://www.thecanadianencyclopedia.ca/en/article/

montreal-riots.
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programs, known as the “People’s Budget.” In a clear breach of constitutional convention, the
House of Lords—whose members, incidentally, stood to lose the most financially—voted it down,
triggering a constitutional crisis.

As in Canada in 1988, it took an election in which the country at large broadly endorsed the
Liberals’ budget to force the Lords to blink. Even then, it required the additional threat by the
government (with the backing of the king) to appoint dozens of new peers to swamp the existing
majority in the Lords—an option not available to a Canadian prime minister, who can only appoint
up to 8 additional senators above the usual constitutional limit of 105—for the House of Lords
reluctantly to back down.

To avoid a future showdown with the Lords, the government introduced and passed the Parliament
Act 1911, which provided that henceforth the unelected Lords could delay, but not block outright,
the passage of legislation.? This legal restriction was later supplemented by a new constitutional
convention to reinforce the principle of democratic control of Parliament. Known as the Salisbury-
Addison Convention,’ it provides that the House of Lords will quickly pass legislation that was
specifically mentioned in the government’s election manifesto (platform).

Both measures would be wise additions to the Canadian constitutional order, regardless of how the
Senate responds to the next Conservative government, but we hope that neither will be necessary.

A constitutional crisis precipitated by overweening senators attempting to stymie an elected
government’s legislative agenda would be a disaster for the Senate and the country. Canadian politics
would grind to an impasse breakable only by the kind of extraordinary force whose political and
social repercussions are unpredictable.

Throughout Canadian history, the Senate’s constitutional legitimacy has depended on its members’
political restraint. Our Senate functions best when its members work diligently and conscientiously,
but always with a nagging awareness of their democratic illegitimacy. They may oppose the
government vocally but not politically. They may push back occasionally, as long as they yield in the
end. Should the Senate face a Conservative government with an ambitious legislative agenda after the
next election, all Senators would be wise to remember that.

2 The initial two-year-delay period was later shortened to one year, pursuant to the Parliament Acr 1949.

> After the leaders, respectively, of the Labour and Conservative parties in the Lords at the time.
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